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The close of his stewardship is indicated with suflScient 
accuracy by another entry in the volume, equally character- 
istic. In John Wyborne's account, next after the date of 
24, 9, 59, is the following : — 

',' ApriU 6. — Memorandum, that I paid for John Wiborne to 
Brother Cheeseholme the sume of five pound and ten shillings. I 
say, received and paid for him by me, Charles Chauncy. 

" Item. — Thomas "Wiborne hath satisfyed of his debt for his 
brother to the coUedge, and to the new steward, Ensigne Sherma, 
the sume of foure pound ten shillings. — By me, Charles Chauncy." 

This volume contains many other interesting matters ; but 
I have already trespassed sufficiently on your patience, I 
will only add, that I am very happy to have been instrumental 
in the recovery of this and the other volumes mentioned, and 
in their return to the college, from which they had probably 
been absent more than a hundred years. 

Liberty was granted to Dr. Holmes, at his written 
request, to make certain extracts from the manuscript 
Diary of Sir Henry Franckland, for the illustration of a 
narrative poem written by himself. 

A request from Winthrop Sargent, Esq., for permis- 
sion to make transcripts of certain letters in the Heath 
Collection of Manuscripts was granted under the rules. 



OCTOBER MEETING, 

A stated monthly meeting was held this day, Thurs- 
day, Oct. 11, at noon, in the Dowse Library; the 
President, Hon. Robert C. Winthrop, in the chair. 

In the absence of the Librarian, the Recording 
Secretary announced donations from the Chicago Histo- 
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rical Society ; the Connecticut Historical Society ; the 
State Historical Society of Wisconsin; the New-York 
State Agricultural Society ; Hon. TheronMetcalf ; Lord 
Arthur Hervey ; and from Messrs. Green, Eobbins (C), 
Webb, Whitney, and Winthrop, of the Society. 

The President presented to the Society, in behalf of 
Count Adolphe de Circourt, their author, several valua- 
ble publications. He also presented a number of books 
and pamphlets which he had procured for the library of 
the Society during his stay in Europe. 

The President stated that he had found in Europe, 
and now presented to the Society, certain legal docu- 
ments relating to the celebrated case of Phillips vs. 
Savage, heard on appeal from the Province of the 
Massachusetts Bay, in 1737, before the Judicial Com- 
mittee of his Majesty in Council. 

[The marginal indexes are by the authors of the respective documents. The notes 
at the bottom of the pages are, in each case, criticisms in manuscript by the opposing 
counsel.] 

Massachusetts Bat. 

GiLLAM Philips, Esq., brother and heir-at-law of Henrt Philips, 
deceased. Appellant. 

Hannah Philips, widow ; Habijah Savage, and Hannah his 
wife ; Arthur Savage, and Faith his wife ; and the representa- 
tives of Maet Butler (the said Hannah Philips being the 
mother, and the said Hannah Savage, Faith Savage, and 
Mart Butler, the sisters, of the said Henet Philips, deceased), 
— Respondents. 

The Appellant's Case. 

Charter of the By the charter of the Massachusetts Bay, power is given to the 

Mafsachosetts (j^ygj-jjor and Assembly to make laws in the following words : — 

" And we do further, for us, our heirs and successors, give and 
grant to the said Governor, and the Great and General Court, or 
Assembly, of our said Province, or Territory, for the time being, 
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full power and authority from time to time to make, ordain, and 
establish all manner of wholesome and reasonable orders, laws, 
statutes and ordinances, directions and instructions, either with 
penalties or without (so as the same be not repugnant or contrary to 
the laws of this our realm of England), as they shall judge to be 
for the good and welfare of our said Province, or Territory, and for 
the government and ordering thereof, and of the people inhabiting or 
who shall inhabit the same, and for the necessary support and defence 
of the government thereof. 

" The Assembly of the Massachusetts Bay passed an act entitled Act of Assembly, 
' An Act for the Settlement and Distribution of the Estates of In-ry, chap .2. 
testates,' * whereby it's enacted, that when and so often as it shall 
happen that any person dies intestate, administration of such intes- 
tate's goods and estate shall be granted unto the widow or next of 
kin to the intestate, or both, as the Judge for Probate of "Wills and 
granting of Administrations shall think fit ; who shall thereupon take 
bond with sureties in manner as is directed by the statute of the 
twenty-second and twenty-third of Charles II., and shall and may 
proceed to call such administrators to account for and touching the 
goods of the intestate ; and, upon due hearing and consideration thereof 
(debts, funeral, and just expenses of all sorts, being first allowed), the 
said judge shall, and hereby is fully empowered to order and make 
a just distribution of the surplusage, or remaining goods and estate, 
as well real as personal, in manner following : that is to say, one- 
third part of the personal estate to the wife of the intestate for ever, 
besides her dower or thirds in the houses and lands during life, 
whore such wife shall not be otherwise endowed before marriage ; 
and all the residue of the real and personal estate by equal portions 
to and amongst his children, and such as shall legally represent them 
(if any of them be dead), other than such children who shall have 
any estate by settlement of the intestate in his lifetime equal to the 
others' shares. Children advanced by settlement or portions not 
equal to the others' share to have so much of the surplusage as shall 
make the estate of all to be equal, except the eldest son then surviv- 
ing, where there is no issue of the first-born, or of any other elder 
son, who shall have two shares, or a double portion of the whole ; 
and, where there are no sons, the daughters shall inherit as copart- 
ners. The division of the houses and lands to be made by five 

* The preamble artfully omitted, upon which the whole construction of the act 
depends. 
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sufficient freeholders upon oath, or any three of them, to be appointed 
and sworn bj the judge for that end. 

" And in case there be no children, nor any legal representatives 
of them, then one moiety of the personal estate shall be allotted to 
the wife of the intestate for ever, and one-third of the real estate for 
term of life ; the residue, both of the real and personal, equally to 
every of the next of kin of the intestate in equal degree, and those 
who legally represent them. No representative to be admitted 
among collaterals after brothers' and sisters' children ; and, if there 
be no wife, all to be distributed among the children, and, if no child, 
to the next of kin to the intestate, in equal degree, and their legal 
representatives as aforesaid, and in no other manner whatsoever. 
Act of Assembly, " By another act of the Province, entitled 'An Act in addition to 

9 Anne, chap. 2. •' . . . . . ,. 

and for explanation of the Act for the Settling and Distribution of 
the Estates of Intestates,' it is enacted, that if, after the death of a 
father, any of his children shall die intestate, without wife or chil- 
dren, in the lifetime of the mother, every brother and sister, and the 
representatives of them, shall have an equal share with her in the 
estate of the intestate ; any thing in the said act for the settling and 
distribution of the estates of intestates to the contrary thereof in any 
wise notwithstanding." * 
A like law passed The Province of Connecticut, which adjoins to the Massachusetts 

in the adjoining , .tt. t ^i.t .ii* 

Province of Con. Bay, havmg the like charter and power oi makmg laws ,t and having 

passed the like act for distribution of intestate estates ; — 

15th February, And Wait Winthrop, Esq., dying intestate, seized of a very con- 

Couiicii on an siderable real estate, having a son, and a daughter married to Thomas 

throp, determi'n- Lechmere, — the son disputed the division of the said real estate : but 

ConnecticmTobe the Judge of Probates there having decreed a distribution and division 

a Toid law. ^^ ^j^^ ^.^^j estate according to the said law, and the same having 

been affirmed by the superior courts of that Province, Mr. Winthrop, 

the son and heir, appealed home to his majesty in council, insisting 

that, by the law of England, the whole real estate descended to him, 

* The appellant does not mention how many tacit and how many actual approba- 
tions from the Crown the Massachusetts first law has had. 

t By the Massachusetts Charter, and by common reason, the Massachusetts are to 
be governed by their own charter and by their own laws, and not by those of Con- 
necticut. 

Besides, the Connecticut Charter is far different from that to the Massachusetts. 

Again : the Connecticut Law was mucli more modern than the Massachusetts. 

And the Connecticut Law had never been at all approved by the Crown. 

For all which reasons, this pretended Connecticut precedent is just nothing at all 
to the purpose on this appeal; which comes from another Province, — the Massa- 
clinsetts. 
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as only son and heir-at-law of his father ; and that the law directing 
the distribution of intestates' real estates, and the Judge of Probates 
and Administrations' proceedings under the same to compel a divi- 
sion of the real estates, were repugnant and contrary to the laws of 
the realm of England, and ipso facto void ; and that, by the common 
law of the realm, no Judge of Probates and Administrations had any 
thing to do with real estates, or the course of descents, the right and 
trial whereof appertained to the king's courts. On arguing which 
appeal, his majesty, by order in council, declared the said act for 
distribution of intestates' estates, passed in Connecticut, to be null and 
void, as being repugnant to the common law of England ; * and all 
the proceedings below were reversed, and the whole real estate de- 
creed to Mr. Winthrop, as only son and heir to his father. 

Since this determination by his majesty in council in Mr. Win- 
throp's case (viz., in 1730), Henry Philips, of Boston, in the 
Massachusetts Bay, died intestate, seized of a considerable real 
estate, and also possessed of a large personal estate. 

The said intestate, Henry Philips, had no child, but left behind 
him the appellant, Gillam Philips, his brother, and the respondents, 
his mother and sisters ; and, upon his death (viz., 17th July, 1730), 
administration of the goods and chattels, rights and credits, of the 
said Henry Philips was granted to the appellant, Gillam, who duly 
administered the personal estate. 

But, as to the real estate, the appellant, Gillam, insisted, in like 
manner as Winthrop did in Connecticut, that he was, by the common 
law of the realm, solely entitled thereto, as heir-at-law to his brother ; 
and that no act of that Province could vary the common law of the 
realm, or change or alter the course of descents. Whereupon — 

The Judge of the Probates of Wills and granting Administrations 6th April, nm. 
made an order, empowering five freeholders of Boston to make an Tuige of Probate 
equal division of the said intestate's real estate between his mother, intestirte'8"?eai * 
brother, and sisters, or their legal representatives, in five equal *''*'°' 
parts.f And — 

The said five freeholders made their return of division and parti- iith May, 1733. 
tion of the said intestate's real estate, which they valued at £4,000 ; 
and they divided the estate into five parts, and set off and allowed 
one-fifth for the said Gillam, and one-fifth apiece for his mother and 
two sisters, and the children of the third sister. 

• And to the charter of that Colony ; for so are the words of the order, 
t Why did not the appellant appeal from this first order, if he would contend there 
ought to be no division ? 
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the Governor 
Council. 

2d Noveml)er» 
1733. — Order 
thereon affirm- 
hjg the sen- 
tence. 



15th May, 1733. The returns being presented to the Judge of Probates and Admi- 
nistrations, he allowed and approved thereof, 
loth October, The Said Gillam Philips appealed frona the said division and 

ernor a'nd distribution, and from this order of the Judge of Probates and Admi- 
nistrations, to the Governor and Council of the Massachusetts Bay. 

The said appeal was heard ; when the order of the Judge of 
Probates, for dividing the real estate of the said Henry Philips 
amongst his mother, brother, and sisters, was affirmed. 

The appellant, Gillam, conceiving himself aggrieved by the said 
order, petitioned the Governor and Council on the 6th of November, 

1733, praying leave to appeal therefrom to his majesty in council ; 
which petition being read, they ordered it to be dismissed. 

The appellant was therefore obliged to petition his majesty in 
council to be admitted to an appeal from the said three orders of the 
6th of April, 15th of May, and 2d of November, 1733 ; upon which 
petition, his majesty, by order in council of the 12th February, 

1734, ordered the appellant to be admitted to appeal from the said 
three orders accordingly.* 

And the appellant humbly hopes the said three orders shall be 
reversed, for the following amongst other reasons : — 

1. For that the power of making laws given to the Assembly is, 
by the charter, f expressly confined to such laws only as are not 
repugnant or contrary to the laws of England ; and the acts in ques- 
tion not only subvert the established rules and principles of law 
respecting the descents of«real estates, but do also introduce a new 
jurisdiction over real estates. J 

2. For that the point in question hath already received a de- 
termination, by his majesty's order in council, on the appeal of 
Wiuthrop, which is conceived to be a case in point. § 

Wherefore it's humbly hoped the said proceedings and orders 
made thereon shall be reversed, with costs. 

D. Rtder. 
John Brown. 



* This order was gained, as usual, without the least notice given of that application 
to the respondents. 

t By the mere charter, the power there given is so confined ; but the Crown might 
give, and did give, further powers. 

X The charter itself gives expressly power to erect judicatories, and also to perform 
all that is necessary for probate of wills and granting administrations for or concerning 
any interest or estate. 

§ Though in another Colony, under a different charter, and that law never con- 
firmed. 
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Massachusetts Bat. 

GiLLAM Phillips, only brother of Henky Phillips (deceased, 
intestate). Appellant. 

Faith Savage, widow, one of the sisters of the intestate, and 
others. Respondents. 

The Case of Faith Savage, one of the Respondents. 

Henry Phillips, Esq., seized and possessed of a considerable 
estate, real and personal, in the Massachusetts Bay, died some time 
since, intestate ; his only surviving relations being a mother, his 
brother (the appellant) , this respondent (his eldest sister) , a second 
sister, and children of a third sister (deceased) : and all the sisters 
were of the whole blood to the intestate. 

GiLLAM Phillips, the appellant, took out letters of administra- 
tion, and, 'tis presumed, gave bond to the Judge of Probates, in 
pursuance of the Province laws hereinafter mentioned, to exhibit 
an inventory and account of the intestate's real and personal estate : 
and now, after administration, pretends that there ought to be no 
partition of the real estate among the intestate's other relations, 
though in equal degree with the appellant, in conformity to the 
laws of the said Province, established by the Crown, which direct 
a distribution of the real as well as personal estate of every intestate, 
equally, to each of the next of kin in equal degree, or their legal 
representatives ; he insisting that the whole real estate vested in 
him, as sole heir to the intestate, by the common law of England. 
But the respondent humbly hopes, under the following situation of 
her case, she is entitled to her distributary share of the intestate's 
real estate, agreeable to the laws of the Province in this case made 
and provided. 

The Council of Plymouth, 3*'° Car. 1"', seized of large tracts of 3Ho Car. imi. — 

, . , . , . , . , „ The old Grant 

land in America, and invested with powers ot government, made a and Confirmation 

-, , , p 1 11 TIT-.. «*** *^® Massachu- 

grant ot a certain territory, aiterwards called the Province of the setts Bay. 
Massachusetts Bay, to Sir Henry Roswell and others ; which grant 
was confirmed 4*° Car. 1""', by letters patent under the Great Seal, 
incorporating the grantees, and investing them with several powers, 
liberties, and privileges. 

Under this charter, the Province of the Massachusetts Bay enacted 4to Car. imi.— 
several laws adapted to the circumstances of a new settlement, and macie 'for distri- 
particularly one, about 1641, for distribution o'f intestates' estates ; tatesl^ "^^ 
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subjecting lands (if not otherwise disposed by the owners), in the 
manner of personal estates in England, to an equal distribution 
among all the children, or next of kin in equal degree, or to the 
like effect. 
86 Car. 2.— The This charter to the Massachusetts Bay was vacated An. 36, Car. 
cated. 2*', by judgment upon a scire facias, brought for that purpose, in the 

High Court of Chancery. 
7thOctober,i69i. A new charter was granted by their majesties King William and 
-AMw S.a'JterQueen Mary, tested 7th October, 3"° Gul. and Mar. (sc. an. 1691), 
Massachusetts''''' to the inhabitants of Massachusetts Bay and their successors, 
^*^" investing them with several affirmative powers and privileges ; 

and, among others, full power and authority to the Governor and 
the Great and General Court and Assembly, from time to time, to 
make, ordain, and establish all manner of wholesome and reason- 
able orders, laws, statutes and ordinances, directions and instruc- 
tions, either with penalties or without, so as the same be not 
repugnant or contrary to the laws of this our realm of England, as 
they shall judge to be for the good and welfare of our said Pr'ovince, 
or Territory, &c. 

It was further directed by the charter, that the said laws should 
be transmitted to the Crown for approbation or disallowance ; and 
that, in case all or any of them should, within three years after such 
transmission, be disallowed or rejected, then all, or as many of them 
as should be so disallowed or rejected, should thenceforth cease and 
determine, and become utterly void and of none effect : provided, 
that in case they should not, within the time specified, be disallowed, 
then the laws shall be and continue in full force and effect. 

But, in the said charter, there were no clauses restraining their 
majesties or successors from granting any new powers to the said 
Province, nor any clause declaring that the Crown and Assembly 
should never jointly enact any laws different from those prescribed 
in the charter. 

The nomination of governors of the Province was, by the char- 
ter, reserved to the Crown ; and governors have been accordingly, 
from time to time, appointed by the Crown, with such powers, autho- 
rities, and instructions as the Crown deemed suitable and proper. 
8th June, 1692. The first Assembly under this charter was held 8th June, 1692 : 
Tct'^for'^s'^'ttriiig in which the second act passed was an act — and is that called in 
intotates' Es- qyggjjQjj |jy jjjg appellant — for the settlement and distribution of 
the estates of intestates : and the preamble recites, " Whereas estates 
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in these plantations do consist chiefly of lands which have been sub- 
dued and brought to improvement by the industry and labor of the 
proprietors, with the assistance of their children ; the younger chil- 
dren generally having been longest and most serviceable unto their 
parents in that behalf, who have no personal estate to give out unto 
them, in portions or otherwise, to recompense their labor." And 
then it enacts, that every person seized of lands, &c., in that Pro- 
vince, may dispose of the same, as well by will as otherwise, by any 
act executed in his life, to and among his children or otherwise, at 
pleasure : but if no disposition be made by the owner of any such 
lands, tenements, or hereditaments, the same shall be subject to a 
division with his personal estate, and be alike distributed, according 
to the rules thereinafter expressed for intestates' estates. And, when 
any person dies intestate, administration of such intestate's goods 
and estates shall be granted to the widow or the next of kin, or both, 
as the Judge for Probates of Wills and granting of Administra- 
tions shall think fit ; who shall thereupon take bond with sureties in 
manner as is directed by the stat. 22 and 23 Car. 2, and shall and 
may proceed to call such administrators to account. And, upon con- 
sideration thereof, the said judge is thereby fully empowered to order 
and make a just distribution of the surplusage and remaining goods 
and estate, as well real as personal, in manner therein mentioned : 
viz., one-third of the personal estate to the wife for ever (besides her 
dower, «&c.) ; and all the residue of the real and personal estate, by 
equal portions, to and amongst his children, and such as shall legally 
represent them, if any of them be dead, other than such children 
as shall have been advanced by the intestate equal to the others' 
shares. Children already advanced, but not equal to the others, to 
have so much of the surplusage as shall make the estate of all equal ; 
except the eldest son, who shall have two shares, or a double portion. 
If no sons, the daughters to inherit as coparceners. The division 
of the houses and lands to be made by five sufficient freeholders on 
oath, or any three of them, to be appointed and sworn by the judge 
for that end ; provided that, where houses and lands cannot be 
divided without prejudice, the judge may order the whole to the 
eldest son, paying the other children their shares. If there be no 
children, nor any legal representatives of them, one moiety of the 
personal estate for ever, and one third of the real estate for life, to 
the wife ; and the residue of the real and personal estate equally 
to every of the next of kin of the intestate, in equal degree, and 
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those who legally represent them. No representatives to be ad- 
mitted among collaterals after brothers' and sisters' children. If 
there be no wife, all shall be distributed among the children ; if no 
child, to the next of kin to the intestate, in equal degree, and the 
legal representatives, as aforesaid, and in no other manner what- 
soever. 
Order of Council The preceding law received an actual, solemn confirmation from 
said act. " the Crown, in very remarkable terms, contained in an order of Coun- 
cil, reciting, that, by powers granted under the Great Seal, the 
Governor, Council, and Assembly are authorized and empowered 
to constitute and ordain laws, which are to continue to be in force 
unless his majesty's pleasure shall be signified to the contrary ; and 
that, in pursuance of those powers, several laws (and then enumerat- 
ing the title of this and other acts) were made by the Governor, 
Council, and Assembly,' anno 1692. And the order proceeds to this 
efiect : " "Which laws, on the perusal of the Lords of Privy Council 
(appointed a Committee of Trade and Plantations), being presented 
for the approbation of their excellencies the Lords- Justices of Eng- 
land, their excellencies, with the advice of his majesty's Privy Coun- 
cil, have declared their approbation of the same ; and, pursuant to 
their excellencies' pleasure thereupon expressed, the said laws are 
hereby confirmed, finally enacted, and ratified accordingly." 

This confirmation was made soon after the date of the charter, 

and by those great personages who assisted in framing and settling 

the charter itself ; who must therefore have been indisputable judges 

of the conformity of this act to the powers which had been granted : 

and they have, in express terms, declared this act agreeable to those 

powers ; and, in consequence of that, confirmed, finally enacted, and 

ratified the same. 

1692. — An a- In a Subsequent session of the same year, the Assembly passed an 

l^ir'^'and' " toat act of amendment of the former, but in a point immaterial to the 

flrmed"'"' "'°"' "ase in question, which received confirmation under the same order 

of Council, and is a second instance of actual approbation of the 

original law. 

1731. — An act In 1731, another act was passed, additional to the two former, 

Bret, 'and "that which also received the royal and actual confirmation from his 

Armed? "'"'' present most sacred majesty's order in Council, but in much larger 

and more explicit terms than either of the two preceding laws : for 

it recites, that, by commission under the Great Seal, the Governor, 

Council, and Assembly are authorized to constitute laws, which are 
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to continue and be in force unless his majesty's pleasure be signified 
to the contrary ; and that, in pursuance of the said commission, this 
and the several laws, in the order specified, were passed, and had 
been under the consideration of the Lords of Trade, and also of a 
Committee of the Lords of his majesty's Privy Council ; and that the 
said Lords of the Committee had presented the same to his majesty, 
with their opinion, that the same were proper to be approved. Then 
it adds, that his present majesty thereupon, in Council, was gra- 
ciously pleased to declare his approbation of the same ; and, pur- 
suant thereto, the said laws were thereby confirmed, finally enacted, 
and ratified ; whereof the Governor or Commander for the time 
being, and all others whom it might concern, were to take notice, 
and govern themselves accordingly : which may be deemed a third 
instance of the actual confirmation of the first law. 

In the Collection of Massachusetts Laws, prepared by the Lords Three other ex- 
of Trade and Plantations, and printed by his majesty's printer in 1710, 1716, and 
London, anno 1724, there are three other acts, passed in 1710, 1715, idwed by the 
and 1719, explanatory of this said first law, which, by their being 
inserted in the collection, are presumed to have been laid before, 
and not disallowed by, the Crown, and therefore to be considered as 
having received a tacit approbation, supposing no direct, actual con- 
firmation of them should be found: and the act of 1710 provides 
more explicitly, that the brothers and sisters of any person dying 
intestate, without wife or child, are to be equal sharers with the 
mother in the estate of the intestate ; and within this description 
the intestate died. 

The appellant, in his petition of appeal, admits the letters of 
administration, but does not produce or mention the bond for ex- 
hibiting the inventory and account, without which, by the law in 
question, he could not have obtained his letters of administration ; 
so that the record is partial : whereas every appellant ought to pro- 
duce the whole record, not omitting such facts as make for the 
respondents. 

In common proceedings upon intestates' estates in that Province, 
every administrator is to exhibit, within a reasonable time, an in- 
ventory and account of the estate, that the Judge of Probates may 
execute the several branches of his office prescribed by the act, and 
distribute the surplus, after payment of debts and legacies, according 
to law. That an inventory of this intestate's estate was exhibited, 
appears from the acts and proceedings of the judge himself : for 

10 
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6th April, 1733. upon the 6th April, 1733, he empowered five sufficient freeholders 

— The Judge of ' . , . . , 

Probates' first or- to appraise and divide, upon oath, all the houses and lands of the 

der for a divisioQ. . , ,,.,,„ 

intestate, and to make a just and equal division of the same between 
the intestate's mother (Hannah Phillips, widow), his brother, Gillam 
Phillips (the appellant). Faith Savage (the respondent), Hannah 
Savage (the second sister), and the heirs of Mary Butler (another 
sister), deceased, in five equal parts, or shares, according to their 
skill and judgment and the law in that case made and provided ; 
and ordered a return of their proceedings to himself as soon as 
possible, 
nth May, 1733. ^ return, under their hands and seals, was accordingly made the 

— The freehold- ' ' o ,/ 

era returned their 11th of May following, 
division. •' ^ 

15th May, 1733. On the 15th of the same month, the Judge of Probates gave his 
Probates ap- approbation of that return, — which the appellant absurdly styles " an 
return. Order," — as appears at large by the record transmitted under the 

Province seal. These steps the Judge of Probates could not possibly 
have taken without an inventory legally exhibited, and that must be 
by the administrator himself, showing there were houses and lands 
to divide. And, as the bond and inventory are material to the case 
in question, 'tis hoped the appellant will, as he ought in justice to 
the respondent, produce them at the hearing ; or at least show that 
he obtained letters of administration without such bond ; or that any 
other person did, or possibly could, have exhibited such account and 
inventory : and, if he does not, 'tis hoped that the bond and inventory 
will be presumed to have been given in the common form prescribed 
by the act. For the respondent, depending that the appellant would, 
like all other appellants, have fairly transmitted the whole record, 
has not sent the bond or inventory, which are of absolute conse- 
quence to OQe part of her case : because, if such bond and inventory 
were given and exhibited, it is submitted, that the appellant comes 
too late with his objection in the present petition, that neither the 
administrator as such, nor the Judge of Probates, had any thing to 
do with real estates ; for by the bond and inventory upon the letters 
of administration, which he might have refused, the appellant has 
acknowledged the jurisdiction of the Judge of Probates over the 
real estate as well as the personal. 

The appellant does not object to the division as unequal or 
irregular, but to the original order directing that division, and that 
after a submission to that order and the authority of the judge 
under the act, by lying dormant upon that order, and without any 
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subsequent appeal ; at this distance of time, contending that there 
ought to have been qo division at all. 

The appellant, 10th October, 1733, presented a petition of appeal ^^in'h^octoher, 
to the Governor and Council, entitling the same the appeal of to the Governor 

" and Council from 

Gillam Phillips from a decree, order, or sentence, of the Hon. the Judge's last 

Josiah Willard, Esq., Judge of Probate of Wills, &c., pronounced 

at Boston 15th May last, whereby he ordered a division or partition 

of the real estate therein particularly specified ; which said division 

and distribution, and the decree, order, and sentence thereupon, he 

alleged to be wrong and erroneous, for three reasons ; viz. : — 

I. For that the appellant was the only brother and heir-at-law ; 
and, by the law of England, the whole descended to him. 

II. By the words of the charter, power is granted to make laws, 
so as the same be not repugnant or contrary to the laws of the realm 
of England, as they shall judge to be for the good and welfare of the 
Province ; but the act of the 4th William and Mary (1692), where- 
by the said judge has pretended to distribute the said real estate in 
manner as aforesaid, and his proceedings thereon, are repugnant or 
contrary to the laws of the realm of England, and consequently, 
ipso facto, void. 

III. By law, no Judge of Probates has any thing to do with real 
estates, or the course of descents ; the right and trial thereof apper- 
taining to the King's Courts : and therefore, in the form of letters of 
administration, no power is delegated to the administrator touching 
or concerning real estates. 

Wherefore he prayed reversal and costs. 

But it is humbly submitted, as before, whether the appellant's 
objection to the execution of the judgment was regular, after acqui- 
escence under the judgment itself, in the first instance, awarding a 
distribution. 

The Governor and Council appointed a hearing the 19th October, I9th October, 

■^^ "^ ' 1733; 2d Novem- 

1733 ; and, 2d November, made the following order : — ber, 1783 — Or- 

., 1.11 /> -n-i 1. *^^*' Of the Gover- 

A hearing having been this day had before the Board on this nor and council, 
appeal, and the pleas, allegations, and evidences in the case fully con- 
sidered, — Ordered and decreed, That the order of the Judge of Pro- 
bates for the County of Sufiblk, for dividing the real estate of Henry 
Phillips, deceased, among his mother, brother, and sisters, &c., be, 
and hereby is, affirmed. 

The appellant, in his present petition to his majesty in Council, 
states, that, conceiving himself aggrieved by thia order of the Gover- 
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nor and Council, he petitioned them for leave to appeal from their 
said order to his majesty iu Council, and was refused ; but he does 
not pretend that he ever demanded an appeal, in the Massachusetts 
Bay, from the tirst sentence of the Judge of Probates of 6th April, 
1733. This refusal produced his petition here, by way of doleance, 
for an appeal, on giving the usual security. 

In petitions of doleance, the parties who are to respond to the 
appeal are never summoned or notified, and so have no opportunity 
of being heard against such petitions ; and their only summons is to 
the hearing upon the appeal admitted. 

The appellant, taking advantage of the respondent's absolute 
ignorance of his application, prayed, and by report from the Lords 
of the Committee of his majesty's Privy Council, and by his ma- 
jesty's order in Council of 12th February, 1734, was allowed, to 
appeal here from all the three orders of 6th April, 15th May, and 2d 
November, 1733 ; and therefore the respondent, as she was no party 
to the petition of doleance, and so was not let in to make any objec- 
tions to the allowance of the appeal, humbly hopes that she is at 
perfect liberty now to urge — 

Objections to the appeal, in point of regularity as well as to the 
merits, in support of the respective orders. 

1. The appellant has precluded himself of any appeal from 
the judge's first order of 6th April, 1733, directing a division of the 
estate, by several voluntary acts, as well as by his submission to 
the order itself : for the appellant took out administration under the 
law in question ; gave bond to the Judge of Probates to render such 
an account and inventory of the intestate's estate as this law re- 
quires ; and, it is presumed, actually exhibited an inventory of the 
real estate to the Judge of Probates, though he now says that 
the judge could take no cognizance of the real estate. And the ap- 
pellant, as before mentioned, submitted to the first order of division, 
without any appeal, in the Massachusetts Bay ; appealing to the 
Governor and Council only from the judge's confirmation of the ac- 
tual division, in consequence and execution of his first order. 
Whereas, by the acts or laws in question under which the appellant 
is administrator, appeals lie to the Governor and Council in the next 
instance, from every order of the Judge of Probates ; and there- 
fore it is humbly submitted, whether the appellant can pass over the 
intermediate jurisdiction of the Governor and Council, and be re- 
ceived here to his appeal, per saltum, upon that original order : but, 
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if the appeal should be deemed regular, 'tis humbly hoped that the 
several acts and acquiescences of the appellant, in affirmance of 
this law, will be a full and sufficient answer to his appeal. 

2. Should the appellant be confined to pursue his appeal made to 
the Governor and Council below, it is remarkable, in his petition 
to them as well as in the present petition to his majesty, that he 
does not suggest any the least inequality or irregularity in the 
division returned to the Judge of Probates by the freeholders. 
But, — 

3. If the appellant is to be let into the merits of the appeal, it is 
submitted, that there is no weight at all in his pretensions ; which 
amount to this, that he is sole heir to the real estate of the intestate, 
by the course of descents, under the common law of England : and 
that the Province law in question, subjecting real estates to an 
apportionment among the next of kin, must be null and void ; be- 
cause, under the charter to the Massachusetts Bay, no power is 
derived to the Legislature there of enacting laws repugnant or con- 
trary to the laws of England. To which the respondent humbly 
answers, — 

That the Crown, by its royal prerogative, at least in conjunction 
with the Legislature of the Province, might, notwithstanding such 
powers were not granted in the charter, at any subsequent time en- 
large their powers and privileges, or enact such further laws as 
should appear reasonable and convenient for the circumstances of the 
inhabitants ; and it must be submitted, whether the Crown, by any 
restraining clauses in the charter, hath or could have tied up the 
prerogative from making any other laws than such as the charter 
prescribes. It is beyond a bare presumption, that the Crown might 
extend and increase the powers ; for it is fully proved that it actually 
did exercise its right of enlarging those powers and authorities : 
and these very laws were enacted under those enlarged powers and 
authorities, as may be plainly seen by the orders of Council made 
upon consideration of the charter itself, and comparing it with the 
laws in question (by those very personages who assisted in framing 
the charter) expressly declaring, that powers of enacting this and the 
other laws specified had been vested in the Province ; and thereupon 
these laws were solemnly and repeatedly confirmed, finally enacted, 
and ratified. 

4. The doctrine advanced, that every law passed in America, not 
perfectly agreeable to the law of England, though actually con- 
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firmed by the Crown, must be void, ■would, if allowed, not only 
affect every constitution in America, and render their powers of 
legislature (under the charter) absolutely useless, but also highly 
tend to the detriment and subversion of his majesty's royal pre- 
rogative and authority. 

5. This law — never before brought in question, and here in a 
private instance only ; to which the Province itself, though of general 
consequence, and the nearest concern to almost every individual of 
it, can't be admitted party — is in itself reasonable, and in every 
respect calculated for the end of the charter, which is to people and 
settle the Colony ; and, for this end, nothing can be more effectual 
than the law in question. For all the aim of the act is to encourage 
the industry of the inhabitants, to promote the cultivation and im- 
provement of the soil, by providing equally for all the branches, 
how numerous soever, of every intestate's family, and so giving 
tliem an equal interest and share in tlie Province ; the natural 
result of which is a public spirit, and a sacred regard for the com- 
mon interests of the whole, without which no State or Constitution 
upon earth can long maintain its being : and therefore the very foun- 
dation and growth of this and all other colonies absolutely depend 
upon this equality of descent ; for their whole estate consists in 
lands, stock, buildings, and such other improvements. For, as the 
act truly recites, the personal estates are an insufficient provision 
and recompense for the long labor and industry of younger children, 
in subduing and improving the settlements of their ancestors ; and, 
if they were to receive no share at all of those lands which they 
themselves have cultivated, all future culture must cease, and the 
unsubdued part of the Colony eternally remain, as it is, a wilderness, 
and younger children must rove about the world for bread, the Pro- 
vince be depopulated, and so the very intentions of the charter 
destroyed. 

6. Descents must be governed by the circumstances of every 
country, so that the rules about them will always be as different 
as the state and situation of the country itself ; and therefore the 
only essential, invariable requisite is, that the descent be fitting and 
reasonable, beneficial to the community, notorious, and established. 
And the law in question reaches every branch of this rule ; for that 
it is fitting, reasonable, and beneficial, appears as well from what 
has been just before urged, as from the acquiescence and satisfaction 
of the whole collective body of the Province for near a century 
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under it without appeal : for, even after such a long tract of time, 
the appellant stands alone in his complaint. That it is notorious and 
established can't be contested, after so many confirmations of the law, 
and such an extensive practice and experience of it. 

7. Before the Conquest, in the unsettled state of the realm, the 
very rules of descent in England were of much the same nature 
with the rules of this act ; and so were those in the early ages of 
the Jews, Grecians, and Eomans, and every other country and nation 
upon earth that had in view the peopling and establishing their settle- 
ments : which shows that the law is not repugnant to the general 
wisdom and policy of mankind. And, even now, the prudence of the 
Legislature here have thought proper, by an act of Parliament of 
the 5th of his present majesty, to consider lands, through all the 
plantations in America, to some purposes, as mere personal estates, 
though they remain, even for those very purposes, in England, under 
all the circumstances of real. 

8. A general rule of descent to the heir male has, indeed, obtained 
here since the Conquest : but still there are numerous particular 
customs, repugnant to this general rule, prevailing in different parts 
of the kingdom, not now subsisting upon the same necessity as the 
law in question, but upon mere arbitrary usage alone ; and yet their 
repugnance to this general rule was never thought of as an objection 
to their legality, — as, by gavelkind, in Kent, all the males inherit 
equally ; by burrough-English, in other parts of England, the young- 
est son inherits alone ; in others, the eldest daughter takes the whole 
in case of failure of male issue (though the general rule is, that it 
shall descend to all the daughters in coparcenary) ; with a variety of 
other special customs ; though the places where they prevail are 
of full-established growth, and therefore in a quite different situation 
from the unsubdued wilds of America, whose growth and establish- 
ment depend upon the stock and industry of each individual in its 
state of infancy. And, as the rules of descent in England differ and 
clash with one another, it is impossible but that the rule of descent 
in America should vary from some one rule or other of descent 
here. 

9. Public general inconvenience is no inconsiderable argument 
in law ; and it is submitted, whether a case can ever happen intro- 
ductive of such universal, distracting, and oppressive inconveniences 
as must follow from declaring this law void, after forty-five years', 
nay (if considered under the old charter), almost a century's, execu- 
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tion of it, in thousands of instances ; repeated amendments and 
explanations by the Assembly ; tacit and actual confirmations of it 
by the Crown ; at the same time, commanding governors and the 
people to regulate themselves accordingly : so that almost every 
estate in the Colony, being sooner or later held under this law, must 
be proportionably affected by the repeal prayed for, and every family 
settlement of the Province rent in pieces ; widows and orphans 
thrown into the extremest poverty and distress ; as well as number- 
less honest purchasers, builders, and improvers stripped of their 
estates and possessions ; with other multiplied confusions and dis- 
tractions, too shocking to enumerate. But — 

If, after mentioning all these calamitous consequences, the re- 
spondent's case could possibly be thought to want one single argu- 
ment more to support it, she would only add, as another instance of 
public confusion, that the determination desired by the appellant may 
finally affect most, if not all, the general laws of the Province, which 
may, with equal justice, be styled repugnant to the laws of England, 
and might particularly tend to bastardize and disinherit a very great 
majority of the Province, whose parents have, under another law 
(passed in the same year, and receiving the royal sanction by the 
very same order in Council, with the law now under litigation), 
been married by justices of the peace. 

10. That the general question is, at last, reducible to this, — 
whether, on the one hand, a door shall be opened to pour in all 
these destructive confusions upon the Province, merely to gratify the 
present appellant ; or that, on the other hand, the Province shall be 
settled and confirmed in its public peace and order, and the appellant 
be directed to submit to that rule aud measure of justice under 
which all his ancestors, and every man in the Province, for near 
a whole century, have acquiesced, without the least complaint or 
appeal. 

For which reasons, among many others, the respondent humbly 
hopes that the appellant, who has exposed the respondent, by an 
attempt so pernicious and fatal in its consequences, to a heavy ex- 
pense, far beyond the compass of her fortune, shall have his appeal 
dismissed with full and exemplary costs, and that the respective 
orders appealed from shall be affirmed. 

J. Strange. 

Jonath' Belcher. 
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Voted, That these curious papers be referred to a 
Special Committee, consisting of Messrs. Ames and 
Willard. 

The President said he had been intrusted by our 
efficient Corresponding Member, Mr. Henry Stevens 
of London, with an original printed copy of the Re-, 
port of the Constitution of Massachusetts, with many 
manuscript marginal notes, evidently made at the time 
by a member of the Convention, and which might throw 
light on the spirit in which that instrument was adopted. 
Mr. Stevens had caused it to be nicely bound, and had 
sent it as an offering to our library. 

The volume was referred to Messrs. Deane and Ames 
for examination ; and it was thereupon voted, That the 
thanks of the Society be presented to our Correspond- 
ing Member, Henry Stevens, Esq. 

The President stated that he had received, within a 
few days past, a copy of the recently published volume 
of " Occasional Productions " of the late Mr. Bush, 
with the request from his executors that it might be 
placed in the library of our Society, of which he was an 
Honorary Member. The volume had been handsomely 
noticed in the last number of the " North -American 
Review ; " and it contained many interesting papers con- 
nected with the history of our own and of other countries. 

Mr. Rush had held many conspicuous positions under 
the Government of the United States. He was a mem- 
ber of the cabinets both of Mr. Madison and of Mr. 
John Quincy Adams, and had represented the United 
States at the courts of Great Britain and of Prance 

during the progress of events of the highest public 

11 
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importance. He died at Philadelphia on the 30th of 
July, 1859, in his eightieth year, greatly respected and 
esteemed by all who knew him. His name had been 
but recently enrolled on our list of Honorary Members ; 
and his death, occurring at a time when the Society was 
called but too frequently to pay the last tribute to those 
who had been longer and more immediately associated 
with us, was not made the subject of any formal 
communication to us. In accepting this posthumous 
publication of his writings, the President proposed the 
adoption of the following resolution, which was unani- 
mously adopted : viz., — 

Besolved, That the thanks of the Massachusetts Historical 
Society be communicated to the executors of the late Hon. 
Eichard Rush, of Pennsylvania, for the interesting volume of 
his productions which they have kindly presented to our 
library ; and that the acknowledgment be accompanied with 
an expression of the deep respect which is entertained by the 
Society for the memory of an Honorary Member, whose name 
is associated with more than forty years of varied and distin- 
guished public service, at home and abroad, and whose virtues 
and accomplishments had justly won for him so large a 
measure of public regard and confidence, and of private 
esteem and aifection. 

The President then proceeded to remark, that another 
name had just been stricken from our Honorary roll, 
upon which he desired the privilege of dwelling for a 
few moments, — a name with which but few of those 
present had any personal associations, but which to 
himself was the name of a well-known and much- 
valued friend. 
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•Charles Fraser, of South Carolina, was the fifth in order of 
seniority on the recently published roll of our living American 
Honorary Members ; and we learn that he died at his resi- 
dence in Chaiieston, on the 6th instant, in his seventy-ninth 
year. He was educated to the profession of the law, and 
was honorably and successfully connected with the bar of 
Charleston for many years. But his taste and his genius 
were for art ; and though he took up his pencil, originally, only 
in the spirit of an amateur, he has left a reputation which 
many a professional painter at home or abroad might envy. 
He was the intimate friend of Washington AUston, of Thomas 
Sully, and of the celebrated miniature-painter Maibone ; and 
was associated with all of them in their early studies and 
pursuits. He was a man of peculiar delicacy of feeling, and 
shrunk from every thing like displaj^ ; but his friends in Caro- 
lina, three years since, under the lead of the late Kev. Dr. 
Gilman, induced him to consent to a public exhibition of all 
his works, which were collected in his native city for the 
purpose. It was an occasion of just pride for Charleston, and 
for her accomplished and estimable son, then first beginning 
to feel the pressure of advanced age. No less than three 
hundred and thirteen miniatures were there exhibited, 
including the heads of almost all the most distinguished and 
illustrious statesmen and scholars of South Carolina. Besides 
the miniatures, there were a hundred and thirty-nine land- 
scapes and portraits in oil, illustrating the scenery and the 
history of his country. 

Mr. Eraser was a gentleman of ample fortune, and in no 
degree dependent on his pencil for his means of support. He 
found time for other pursuits besides those of art ; and not a 
few literary and historical productions are left to bear evi- 
dence to his acquisitions and scholarship. His " Reminiscences 
of Charleston " are among the most cherished contributions to 
the history of that ancient and hospitable city. His more 
recent address at the dedication of the Magnolia Cemetery, in 
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which he was soon to repose, has been pronounced, by a kin- 
dred spirit, worthy to be ranked with that of our own Story 
at Mount Auburn. These and many other productions of 
his pen, in prose and sometimes in poetry, unite with the 
productions of his pencil in bearing testimony to his charac- 
ter, as at once a scholar, an artist, and a genial Christian 
gentleman. 

The President then offered the following resolution, 
which was unanimously adopted : — 

Resolved, That the Massachusetts Historical Society desire 
to enter upon their records an -expression of their respect for 
the memory of Charles Fraser, of South Carolina, whose name 
has adorned their Honorary rolls for nearly thirty years, and 
whose death has this day been announced. 

A communication was received from Mr. Porter C. 
Bliss, a son of a missionary among the Seneca Indians 
of Western New York, proposing, under the auspices of 
this Society, to visit, personally, all the Indians in New 
England, to make report upon all legitimate subjects of 
inquiry respecting their present condition, and to pre- 
pare a comparative vocabulary, as copious as possible, 
of all their spoken languages. Referred to Mr. Deane 
and the Librarian. 

Requests of Rev. E. M. Stone, Rev. Mr. Quint, and 
Dr. Green, to make transcripts of certain manuscript 
papers in the Society's library, were referred to the 
Standing Committee, with full powers. 

Mr. Sibley read a biographical sketch of Sir George 
Downing, a graduate of Harvard College, of the earliest 
class. 
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In referring to the contemplated coming of the Prince 
of Wales to this city, the President observed, that the 
Historical Society of New York had made his visit to 
the United States the subject of a formal notice on their 
records. It certainly was a most interesting event in the 
history of the two countries : but there was something 
peculiarly interesting to us in the fact, that the Prince 
came attended by the head of that old house of Lincoln, 
more than one of whose daughters were identified with 
our earliest Colonial annals, — the Lady Arbella John- 
son, who gave the name of the ship which brought over 
the charter of Massachusetts, and who was herself a 
passenger in that ship ; and the Lady Susan Humfrey, 
the wife of one of our earliest deputy-governors. Mr. 
Savage gives an account of the family in a note to 
Governor "Winthrop's History (p. 40, new edition). 

The name of the Lady Arbella alone, so full of 
interest from the story of her early death and that 
of her excellent husband, would be enough to secure 
a cordial welcome to New England, and particularly 
to Boston, for any descendant of that ancient house. 

In the Earl of St. Germans, the President also re- 
minded the Society, we have the lineal descendant of 
that renowned Sir John Eliot, of Cornwall, who con- 
tended so bravely against the very oppressions which 
drove the Puritans to New England, — himself the most 
intimate friend of John Hampden, — and whose " Mo- 
narchy of Man " bears the noblest testimony to a free- 
dom and independence of spirit, which could not be 
quenched even by that long and cruel imprisonment 
in the Tower, under which he sank bodily, and died. 
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The President then offered the following resolution, 
which he proposed should be informally communicated 
to the Mayor of Boston, and which was unanimously 
adopted : — 

Resolved, That this Society regard with peculiar interest 
the visit to our city and commonwealth of the heir apparent 
to the throne of England, attended by the head of that old 
house of Lincoln which gave the Lady Arbella Johnson and 
the Lady Susan Humfrey to our earliest Colonial history ; 
and that, while we abstain from any specific proffer of hospi- 
tality to the Prince or his party at a moment when they 
seem in danger of being oppressed by too much kindness, we 
take pleasure in signifying to the Mayor of Boston our earnest 
disposition to co-operate with him, in any way which may be 
acceptable, in doing honor to these illustrious guests of our 
city. 



NOVEMBER MEETING. 

A stated monthly meeting was held this day, Thurs- 
day, Nov. 8, at noon ; the President, Hon. Robert C. 
WiNTHROP, in the chair. 

In the absence of the Librarian, the Eecording Secre- 
tary announced donations from the Essex Institute ; 
New- York State Agricultural Society; Vermont Histo- 
rical Society; M. Mignet; Triibner and Company ; Hon. 
Theron Metcalf ; Henry Stevens, Esq. ; Eev. J. M. 
Heard ; William B. Shedd,Esq. ; Samuel Tymms, Esq.; 
E. G. Allen, Esq. ; William P. Tucker, Esq. ; Rev. 
George Allen ; Walter Channing, M.D. ; William Dur- 



